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November 21, 2024

ESTATE OF DECEDENT NAME
TRUSTEE/CLIENT NAME

TRUSTEE/CLIENT ADDRESS

CITY, STATE ZIP

Re:  
TRUST NAME
Dear TRUSTEE/CLIENT NAME:

Our goal in writing this letter is to summarize the legal effect of DECEDENT NAME's death on your family trust and assets, and the steps that must now be taken to achieve the benefits and purposes for which the trust was established.  In doing so, it is impossible to address every potential issue or question that may arise.  I therefore invite you to call me with any questions or concerns you may have in the future.  


The topics covered in this letter and the starting page for each topic are:

    
Estate Portfolio:


Page  1

    
Asset Allocation:
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Title Transfers: 
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Survivor's Trust:
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Exemption Trust: 
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Marital Trust:
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Cost Basis Information:
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Estate Portfolio
Your new Estate Portfolio (burgundy binder) contains the documentation we have gathered, prepared and organized in an effort to maximize the benefits and purposes of the family trust, including estate tax savings, probate avoidance and fulfilling the final intentions of DECEDENT NAME.  These can only be achieved if the proper steps are taken now and continued in the future, as will be described in this letter.  We have placed the important estate papers in a single portfolio for several reasons, some of which are described below:
Simpler for You to Retrieve Items: We have found that our clients invariably prefer receiving all of the important legal papers related to the estate administration process in a single, easily accessible portfolio. 

IRS Evidence: The IRS usually does not audit an estate upon the death of the first spouse, because taxes are not generally due at that time.  However, the IRS often audits the estate upon the death of the surviving spouse, because if a tax is due it must be paid at that time.  If the proper legal steps are taken upon the death of the first spouse, estate taxes may be reduced or avoided upon the death of the surviving spouse.  For this reason, it is important to preserve in an organized manner the evidence that demonstrates that the proper steps were in fact taken at this time, which is a primary function of your Estate Portfolio.

Asset Allocation
As a result of the death of your spouse, the family trust will now be divided into three "subtrusts", the Survivor's Trust, the Exemption Trust and the Marital Trusts.  The assets of the family trust must be allocated between these separate subtrusts.  The Asset Allocation Chart in your Estate Portfolio shows which assets were allocated to which subtrust.  The allocation was done according to a formula provided in the original family trust, keeping in mind future income tax and estate tax affects.  

Title Transfers
As a result of the death of the first spouse, title to the family trust assets must now be changed into the names of the subtrusts in accordance with the Asset Allocation Chart located in the Estate Portfolio.  "Title" simply refers to the name on the real estate deed, bank account, stock certificate, etc. This indicates ownership of the particular asset.  For example, if title to a house and a bank account are in the name of your Survivor's Trust, then your Survivor's Trust is legally the owner of the house and bank account.  The proper wording to be used when changing title of an asset into the name of a subtrust is described in the sections of this letter discussing the respective subtrusts, below.  Your Estate Portfolio contains Title Instruction Cards in the very front, as well as "Generic" Title Instruction Letters, which may be used to change title as discussed below.  

Survivor's Trust
The Survivor's Trust is your trust.  As long as you have mental capacity you may change this trust in any manner you desire, and you may even revoke (terminate) this trust, because it is your revocable trust.  I have described below some of the other important aspects of your Survivor’s Trust:

Title: The proper wording to be used when changing title of an asset into the name of the Survivor's Trust is as follows:

TRUSTEE/CLIENT NAME, Trustee, or Successor Trustee under the TRUSTEE/CLIENT NAME SURVIVOR'S TRUST established under the TRUST NAME dated DATE OF TRUST.

Tax Identification Number: As long as you are acting as trustee of your Survivor's Trust, your social security number should be used as the tax identification number for the trust.  If and when you are no longer acting as a trustee, a new federal tax identification number will need to be obtained and we will do so for your successor trustee.  

Beneficiary: You are the sole beneficiary of your Survivor's trust, which means that you can do whatever you want with the assets that are titled in the Survivor's Trust.

Limitations: You have absolutely no limitations when it comes to the Survivor's Trust.  

Gifting: All gifts that you make in the future should be taken out of your Survivor's Trust.  In fact, you may not make gifts out of the Exemption Trust.  

Income Tax Considerations: As long as you are acting as trustee of your Survivor's Trust and using your own social security number for tax identification purposes, all of the assets titled in the name of the Survivor's Trust will be reported for income tax purposes on your individual income tax returns, forms 1040 and 540.  Separate income tax returns will be required for your Survivor's Trust only if and when you are no longer acting as trustee. 
Estate Tax Considerations: The assets remaining in your Survivor's Trust when you die may be subject to the estate tax.  Therefore, for purposes of reducing your taxable estate, it is advisable to spend principal (and make gifts, if you in fact decide to make gifts) from your Survivor's Trust rather than the Exemption Trust. 

Exemption Trust
General Considerations
The Exemption Trust is DECEDENT NAME's trust. However, you are the primary beneficiary of the Exemption Trust and entitled to all of the income and as much of the principal as you need for your Health, Support, Maintenance and Education. However, unless it is impractical to do so, you should spend the principal of the Survivor's Trust and Marital Trusts before this Exemption Trust.  I have described below some of the other important aspects of the Exemption Trust:

Title: The proper wording to be used when changing title of an asset into the name of the Exemption Trust is as follows:

TRUSTEE/CLIENT NAME, Trustee, or Successor Trustee under the DECEDENT NAME EXEMPTION TRUST established under the TRUST NAME dated DATE OF TRUST
Tax Identification Number: EXEMPTION TRUST EIN. This number should be used for all tax purposes related to this trust.  For example, all Exemption Trust bank and investment accounts, if any, should have this tax identification number on record.

Beneficiary: You are the primary beneficiary of the Exemption Trust.  All of the net income must be paid out of this trust to you or to your Survivor's Trust at least annually.  In addition, you are entitled to the principal of the Exemption Trust if needed for your Health, Support, Maintenance or Education.  However, unless it is impractical to do so, you should spend the principal of the Survivor's Trust and Marital Trusts before spending principal of the Exemption Trust.
Limitations: 



As stated above, you are entitled to the principal of the Exemption Trust only if you need it for your Health, Support, Maintenance or Education and if impractical to first exhaust the Survivor's and Marital Trusts.  It is advisable to contact us prior to invading principal of the Exemption Trust.

Gifting: You may not make gifts out of the Exemption Trust.  However, the Exemption Trust may permit distributions to children or others under certain circumstances.  Please contact us before making any distributions to others from the Exemption Trust.  

Income Tax Considerations: Separate income tax returns, Forms 1041 and 541, may be required for the Exemption Trust if income is being earned by the assets in the Exemption Trust. You will need the assistance of an income tax preparer who is experienced with these special returns.  If you do not have one, we will refer you to one.

Estate Tax Considerations: The Exemption Trust will not be subject to the estate tax when you pass away.  Therefore, although you are entitled to spend principal of the Exemption Trust under certain circumstances, it is generally better tax planning not to spend from the Exemption Trust unless absolutely necessary.   

Special Considerations

There are several very important considerations that you should keep in mind regarding the Exemption Trust, as follows:

KEEP EXEMPTION TRUST ASSETS SEPARATE: The assets titled in the name of the Exemption Trust must be kept completely separate from all other assets.  Do not commingle Exemption Trust assets with any other assets.

ALL INCOME MUST BE PAID OUT OF EXEMPTION TRUST: It is very important to pay all of the Exemption Trust income out to you or your Survivor's Trust at the end of each tax year.  Please be sure to discuss this issue with your income tax preparer.
DO NOT REINVEST INCOME: The assets in the Exemption Trust should not automatically reinvest income, such as accounts which automatically reinvest dividends or interest.  Remember, the income from the Exemption Trust must all be paid out to you or your Survivor's Trust at least annually.

YOU MAY NOT ADD TO THE EXEMPTION TRUST: You may not add to the Exemption Trust from your own funds, your Survivor's Trust, or any other source.

NO CAPITAL GAINS TAX EXCLUSION FOR RESIDENCE:  The $250,000 capital gains tax exclusion applicable to the sale of a primary residence is not available for the portion of the residence, if any, titled in the name of the Exemption Trust.  Therefore, you need to consult with your income tax preparer or advisor before such a sale.

MORTGAGE PAYMENTS: If any property titled in the Exemption Trust has a mortgage, the mortgage payments must be paid using Exemption Trust funds.  You may not pay a mortgage for property in the Exemption Trust using your own money, unless you first make a documented loan from you or from your Survivor's Trust to the Exemption Trust.  Please contact us prior to making any loans to the Exemption Trust.

INVEST CONSERVATIVELY AND SEEK GROWTH: Unlike your Survivor's Trust, the law requires you to act in the best interest of all beneficiaries of the Exemption Trust, even the remainder beneficiaries who will receive nothing until you die.  You or your estate may be held liable to the other beneficiaries for losses resulting from risky investments.  In addition, you may be held liable if you invest heavily in income producing investments without reasonable growth potential.  You should discuss this requirement with your financial planner or me, or both of us.   

BE PREPARED TO ACCOUNT TO OTHER BENEFICIARIES: As the Exemption Trust is irrevocable, all current and remainder beneficiaries are entitled to an annual accounting upon request.  Although this is not common, we have been surprised in the past by a child or other beneficiary's request for an accounting of the Exemption Trust.  For this reason, it is very important to keep very accurate records of the transactions of the Exemption Trust, including receipts, disbursements, gains on sale and losses on sale.  If you are inexperienced in this area, it may be advisable to use a professional bookkeeper for these purposes.  If you keep good records for income tax purposes, however, you can probably do this on your own.

Marital Trust
General Considerations

The Marital Trust is DECEDENT NAME's trust. However, as with the Exemption Trust you are the primary beneficiary of the Marital Trust and entitled to all of the income and as much of the principal as you need for your Health, Support, Maintenance and Education. However, unless it is impractical to do so, you should spend the principal of the Survivor's Trust before this Marital Trust.  I have described below some of the other important aspects of the Marital Trust:

Title: The proper wording to be used when changing title of an asset into the name of the Marital Trust is as follows:

TRUSTEE/CLIENT NAME, Trustee, or Successor Trustee under the DECEDENT NAME MARITAL TRUST established under the TRUST NAME dated DATE OF TRUST
Tax Identification Number:  MARITAL TRUST EIN. This number should be used for all tax purposes related to this trust.  For example, all Marital Trust bank and investment accounts, if any, should have this tax identification number on record.
Beneficiary: You are the primary beneficiary of the Marital Trust.  All of the net income must be paid out of this trust to you or to your Survivor's Trust at least annually.  In addition, you are entitled to the principal of the Marital Trust if needed for your Health, Support, Maintenance or Education.  However, unless it is impractical to do so, you should spend the principal of the Survivor's Trust before spending principal of the Marital Trust.

Limitations: As stated above, you are entitled to the principal of the Marital Trust only if you need it for your Health, Support, Maintenance or Education, and if impractical to first exhaust the Survivor's Trust. 

Gifting: You may not make gifts out of the Marital Trust.  Unlike the Exemption Trust, you may not make distributions out of the Marital Trust to anyone other than you.  Please contact us before making any distributions to others from the Marital Trust.  

Income Tax Considerations: Separate income tax returns, forms 1041 and 541, may be required for the Marital Trust if income is being earned by the assets in the Marital Trust. You will need the assistance of an income tax preparer who is experienced with these special returns.  If you do not have one, we will refer you to one.

Estate Tax Considerations: The Marital Trust will be subject to the estate tax when you pass away.  

Cost Basis for Capital Gains

You received a new cost basis, equal to the value as of the date of death, for all community property assets when DECEDENT NAME passed away.  This means that the new tax basis for capital gains tax on future sales of real estate, securities and other capital assets is the value of such assets as of the date of DECEDENT NAME's death. In your Estate Portfolio you will see that we have prepared a letter to be sent to your income tax preparer along with the Asset Allocation Chart and included a copy of this letter.  I will be more than happy to consult with your income tax preparer concerning all of the issues discussed in this letter.


I hope this letter helps you understand the trust administration process and the steps that must be followed in order to preserve the trust's many benefits.  As time goes by, you will undoubtedly have questions or concerns, in which case I sincerely encourage you to contact me by phone, letter or email.  

Sincerely,

LAW FIRM NAME
ATTORNEY NAME, Esq.

ATTY INITIALS/admin initials
Enclosures
NOTE: THIS LETTER WILL NEED TO BE UPDATED AND CUSTOMIZED TO YOU AND YOUR FIRM










